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Complaint Counsel's Reply to Respondents' Proposed Findings of Fact 


wed 

Also as discussed in Findings CF-82(d)-(e), the undis- 
puted evidence shows that as a result of the private label 
contract, Borden immediately removed the statement "These 
prices are available to all on a proportionately equal basis" 
from its private label price change tables. Since this 
statement was placed on these sheets for A&P's benefit, and 
pursuant to A&P's policy of requiring such statements, and 
gince Borden and A&P discussed such tables on a regular 
basis, this is very strong additional evidence that A&P 
knew--and certainly should have known-~that Borden's new 
private label prices were not available to others (See 
CF 86(a), (c); CF 85(e) (3)). */ 

3. <A&P's Arguments About The Borden » 

| Cost Information Showing 1Lts Prices 
Were Below Cost 

CF-84 points out that A&P was also on notice that 
Borden's prices could not be cost justified inasmuch as 
Borden had provided A&P with a substantial amount of cost 
information during the negotations -- all of which demonstrated 
that Borden's final prices had to be below its costs. 


'#/ A&P does argue that this interpretation. of the evidence 
distorts the record. (RAPF, pp. 296-297, n.). Complaint 
counsel refer Your Honor to Mr. Tarr's statements that he 
removed the statement from A&P's price sheets upon the 
instructions of his superiors at the start of the private 
label contract (Tarr, Tr. 930-932; compare CX 154I, J; Gose 
Tr. 1076). In the Spring of 1966, Borden removed the state- 
ment from its Borden label price sheets (CX 153, 154, 155). 
The fact that this statement appeared occasionally on Borden 
label price sheets after the spring of 1966 is irrelevant. 


: BEST COPY AVAILABLE 
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A&P attacks this finding on the grounds that careful 
analysis of this information allegedly indicates that the cost 
information did not take into account all of the potential 
savings to Borden and that it was not reliable. (RAPF, p- 


294). While these assertions are unfounded, */ the more 


WA A careful reading of A&P's findings reveals the 
seless nature of its arguments (see RAPF 203-214). RAPF 
207-208, for example, accuse Borden of “legerdemain” in CX 23-24 
for reallocating Borden's cost of hauling milk to Chicago to 
the raw milk cost to conform the Chicago situation to that 
in New York, where Borden's plant was in the city. 
CX 23-24 is a comparison, and Borden's adjustment is obviously 
legitimate to conform the situations. This is expecially true 
since Borden noted the adjustment, and offered to explain it 
to A&P. A&P refused to listen (CX 31). A&P also argues in 
PAPF 263 that Sordexn's use of ite New York vroduction figure 
for Chicago was incorrect; the evidence shows that this figure 
was substantially lower than Borden's actual: cost and was used 
only to avoid argument (CX 5). RAPF 210 is a speculation that 
because different figures, on different sheets, prepared for 
different reasons, do or do not correspond, Borden's documents 
are unreliable. Since these figures are not comparable, A&P's 
argument is meaningless. RAPF 21] argues that the delivery 
costs set out in these documents do not relate to A&P. Review 
of CX 24B and CX 23-25 in general shows specifically that these 
- calculations were made in connection with the A&P business. 
Finally, A&P's objection to Mr. Malone's caiculations on the 
ground that they are estimates based upon his experience, and 
not a formal cost study, misses the point. CX 23-24, for 
example, is a careful study which shows that Borden's direct 
costs were higher than its final prices, and is thus notice that 
; Borden's prices were not based on its costs. In this regard, 
| A&P's citation to Mr. Malone's deposition is incorrect. . 
The testimony cited states only that Mr. Malone did not make 
; a formal time and motion study of the A&P business. 


In sum, we come back to the main point: CX 24D shows 
that Borden's costs, not including overhead or burden, were 
higher than Borden's final price to A&P (CX 62). And this 
information, together with all of the other cost information 
which Borden provided to A&P, demonstrates without a doubt that 
y A&P knew or should have known that Borden's final prices were 
: not cost justified (See CF 84, 82-87). 
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important point is that they are irrelevant. Even if all of 


these contentions were true (and they are not), the simple 


fact remains that all of the Borden cost studies and cost 


information supplied to A&P demonstrated that Borden's cost 


(and in some cases its direct costs) were higher than its 


ultimate prices to A&P. Again, this is clear notice to A&P 
that Borden's prices were not cost justified, and were thus 
illegal. This is certainly true in this case, where A&P's 


principal negotiator, Elmer Schmidt, specifically stated that 
he believed all of the Borden negotiators to be honest and 


forthright in their dealings with him (Schmidt, Tr. 1843) */ 


In any event, such continuing and specific notice certainly 
Lwers 

raised the duty to inquire. Fred Meyer, Inc. v. F-T.C., oz, 

365-367 (9th Cir. 1966), aff'd on other grounds, 390 U.S. 


341 (1968). A&P made no such:inquiry. (CF 85(c), 90}. 


4. A&P's Arguments About 
Borden's ‘Legal Letter" 


CF-85 points out that A&P was also on notice that 
Borden's costs were not cost justified or available to 
others, (1) in that Borden failed to respond to A&P's request 
for a letter of availability, and, (2) in that A&P knew that 
the "legal letter" which Borden did submit was not a letter 
of availability. Despite these facts, A&P made no effort 
to determine if Borden's prices were to be made available 


to others. 


ee UEEnERERIEENEEEREEEEREEEEEEEE 


#/ In view of this fact, A&P's further implication that 


Mr. Schmidt did distrust Borden is false (See RAPF, p. 294). 
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Testimony of Harry L. Archer 
‘eee 
with that document, sir, if you will. 


Mr. Archer, can you identify the handwritten notations oa 


the right top of Commission Exhibit 57? 


— 


A Yes. Those are Mr. Pentz' notations. 
Q Thank you. 

And does this document refresh your secollection in any 
way as to what may have occurred in the month of September, 
1965 with regerd to the aiken label negotiations? 
A No, it dcesn't. 
Q Mr. Archer, I hand you Commission Ext.ibit which has been 
received in evidence pad and B, and again ask you to famillarize 
yourself with that document, please. An¢i I also and you 2 
copy of Commission Exiibit 62A with subparts which has been 
14 || feceived in evidence, and ask you to quickiy familiarize 
yourself with that. 

Mr. Archer, can you idantizy the handwritten notations at 
the right hand top of eeeeus on Commission Exhibit 642? 


A: Yes. Those are again Mr. Pantz. 


Q And does aither the letter, Commission Exhibit 64A, 3B, 


or Comuission @xhibit 62 with subparts refresh your recollection 
as to what might have happened in the inonth of September, 2.565? 
a2 |A No, I den't recall these. 


23 19 Do you reimeinver independently, six, without Jooking at 


ee are nee me 


these @ocumeats whether or not there was a final resolution 


of the vrivate label negetiations and what it was? 


it, but I don't know what it was, and as I think I have 
indicated earlier, all of these negotisticns were carried oa at 
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A Well I know there must have been a final resolution of 
the local level, and it so indicated in the various things that 


5 |i you have handed me here this afternoon. 

6 1} Q Bo you remomber any mecting with Herschel Smith in, let's 

7 |i say, the months of June through September regarding the private 
8 || label negotiations in Chicago? 

OA No, I don't. 

10 |} Q Mr. Archer, I hand you a copy of Comission Exhibit CX 75? 
14 || through 75T, which has been received into evidence, and ask 

12 || you to briefly famillvrize yourself with that document, sir. 

13 Mr. Archer, can you identify the handwriting at the upper 

14 oo. hand corner cf Comission Zxnibit 75°? 


» 


Tne "No copy for me". 

Q The statement "No copy for xe"? 

A That is right. 

Q Do you recall the circumstances surrounding iir, Pentz 


sending this to you and what might have bean happening during 


i the month of Dacamber, 1965? 


5 || A That is Mt. Pentz'’ writing along with ay own. 
16 c Which is your own, sir? 
& Well in a vague sort of way, and a rather poor one. of 


course, it wos his responsibility to xeep me informed es to the | 


eee ‘ 


s | volume of goles as weil as the effect it would have, either 
f 


i 
‘ oO! : 
69 Testimony of Glenn W. Gintert 2522 
F eee 
' ty there was a change and your store personnel started making 
(% if ; 


‘) up the order, and you beliove the rebate was increased 


i) at this point. 


At about that sane time; was there any other 


5 changes in the method of delivery to you by Borden of 
6 their milk and dairy products? pid anything else change 
711 at that time? 
8 A I think about that time is when thoy didn't want 
8 to guarantee the -- the only thing they guaranteed would 
16 be the damaged stuff that, or spoiled atu? that was -- 
n if they bre ght it in out of date. If it was our 
i negligence, why, we had to suffer the loss. 
1g 
34. 
15 
“16 
17 
18 
19 
20 
| 
t 
{ 
{ 
| 


6370 


Testimony of Glenn W. Gintert 
2523 


: i | 0 Right. You are saying that this was a change. 
ry 

, a) What was the change from? In other words, 
ay what was the practice prior to this change, prior to 
ai this change did Borden ‘guarantee -~- 
* A Guaranteed everything. 
6 | Q In other words, prior to this change Borden took 
7 the risk of all non-salable merchandise? 
8 A Yes. 
o Q After this change occurred, Borden would only be 


19 responsible for damaged packages? 


i A Yes, sir, or outdated stuff that they brought in. 


1 Q stuff that they brought in that was already out of 


date? 


14 A Yes. 


Q Ana if I may, at about this same time -- and you 


“testified there waB a change as to ordering, and a change 


as to what products would be returned to Borden; was there 


alse a change as to special deliveries? 


A Yes, sir. 


Q Can you establish at all when this change took place-- 


No, I can't. 


A 


~- during this period? 


A (Shaking head.) 
Do you have any jdea of the year it odecurred? 


A ~ would gay it was about ‘66, '67, in there, but 


- 


cry 
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foundation has been laid. *## 


JUDGE WINKES: Well, this witness is being asked for | | 
hic understanding, which may sot be at all similar $e the terms 
of ne contract, ~ to that extent it 1s pemissible, although 
what ito probative value would be, I don't know. 


You may answer oe question. are 
ar ne ve" Mt 


“THE WETNESS: My ren cet the terms: vom that 


veer 


th: are would | be advance ordering »' frequency of astiveries, 


Ss 


vested with the various areas inyndied, there woudl be no credit} 
for : re rns, unlews it was due to faulty nanufecering. by the 
Borten company ¢ there was — orders, such things as no 
stamping of the m1k and so forth. that is om recollection. 


By Mr. Curnin: 


Q and that this represented a ia in the manner: and methot 


in — Borden had been aclivering Borden label nhtk to A&P 
stores. 


A, Yes, I thinl: it: definitely changed a number of ae eauate 


ay 


tions. of delivery. F 


i and was one of the ncvedltcinite Mx» Gose » that at the milk was 
com ba delivered CO a ae was not to ve placed in the 

dairy case? 

a That is ‘e recollection. 

o Now, was it necessary for the Borden Company to en 

re personnel on this new manner and method of delivery? 

A As hail merory serves me, that was covered with our various 


og 
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branch operating people and in turn it was sabe responsibility 
to cover! it with the delivery people involved at the respective 
branches. | 
9 Were specific instructions issued by Borden to its brangh 
people as to the instructions that were to be given to its 

‘ ativers? | - 
A Yes. As I recall -- I can't remember dates, obviously ad 
but as I yecall, we at our office had meetings vith each branch 
cperating manager and I an sure some of his persionnel, 
Q Yor the purpose of instruct ing him on the new terms and 
methods of delivery. 
A the conditions and terms of the naw program. : 
Q Yo your knowledge, did porden ever permit or encourage 


dts @rivers or distributors to vary from these terms and oondi- 


| 
{ 
tions of delivery? | 


A Absolutely rote 

Q Kow, were you ever advised of an instance or 2n occasion ; 
when a Borden driver was doing nore for a particular A&P stere 
or its manager in regard to the delivery of private label milk? 
A Yes, I remember one occasion where this information 

reached my desk. ZI recall seeing Mr. Elmer Schnidt wAth regard 
to it, and f recall that it waa with regard to one of our 
deliverynen that was doing the ordering ‘vather than the store 
personnel, and I recail Mr. Schmidt picking up the. phone almost 


immediately, discussing the matter at the store Level with 


6393 
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whoever was involved, and if my memory t—...-., BOr the problem 


was corrected alist immadiately. That, for Sone reason, 1s 
| quite vivid in my nenory « ae 

Q Vihen dia this occur, six, ae best you can recall? 

ta : —- idea as to when that was. 25 
2. eave the period 2 1966 through the end of 1968 when you 
heft, was this the only occurance cheats you Gat recall? 

A Tt ds the only one that I cai: recall, that r can think of. 
Q And were you the Borden comtavee who was rasponsible for 
che sugervising of the ae and method of delivery ana if 
no been any complaints along thees lines, you wore che men _— 
‘sould have been epprized of it? “ 


& ¥es, I should have peon Reet of it hecdaee ‘I was the 


i 
4 


it 
| 
|| 
| 


‘ores either myeon of poseibly Gordon Tarr, that would have dia- 


{ 
} cussed sus sh a matter with Mr. B Elmer ‘Sohmidt. pata 


Q ae a Borden driver or Gistributyr deviates fron the instru ~ | 
PEs 
sions, he had resolved Seon the Borden company as to the manner 


and method of delivery, he tiould have been doing se ean, in 
your ayant in direct contravencion of sccmenaiies he had 
recaived from the Borden company? 


4 = Yes. 
ae ‘ eis he * 


Did you consider Eimer Schnidt a knowledgeable milk buyer? 


Q 
a ft would have considered him a capable buyer, if this is 


. ify 
~ Fonts 


sneering your qenstien. x wouldz ‘t consider er. —— o 


fag 3 . 


being overly knowledgeabla with _Fogard to the mith ‘emunery, * 


6377 i153 


} 
Testimony of Orville P. Gose | 
1) dairy industry. 
Q Well, when you first come in contact with Mr. Schnidt, and 
I believe you testified this was sometime after November 1, 15965, 
at which time you started as the contact man, so we anenlis betw. 21) 


Borden a d A&P, at that pericd of time, the latter part of 


knowlelgs about the dairy industry. 

& IT don't know that I concluded that. I think it was aware- 
ness ox a feeling on my part. 

re) And @id others at the Borden Company hae the esinas foaling 
at this time, Novamber of 1965? 

CG MR. MATHIAS: Your Honor, I cbhject to the form of the 
question. 


MR. CURNUN: I withdraw the queation. 


1965, did you conclude that Mr. Schmid. had a great lack of 


) By Mr. Curnin: 

5Q Did yon have discussions with others at the Borden company | 
in November of 1965 at which you diseuszed Mr. Blwer Schmidt 

and his knowledge of the dadry industry? 

A I did not, to my knowledge. 

Q Did Mr. Schmidt in November of 1965, based upon conver- 
gations that you had with him, understand such things as the 
Pederal Mélk Marketing Order? 

A Your date, I could not answer. [I do wen an occasion 


when the gentleman that was in charge of ovr production and 


respon2zibie for the Woodstock plant made a call with me to see 


* gae 


~ 


| 
| 
! 
| 
| 
I 


i tf BA Van aod ww 
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| eee 
same result. 


JUDGE HINKES: But what is the controlling 
criterion? Is it time or is it volume? Or is there no 
controlling criterion? 

THE WITNESS: I don't think there is really a 
controlling principle. I think we go back to a basic princip 
that the cost should be allocated in the manner in which it 
occurs and as Mr. Falls quoted from the Wixon book, relatizn 
to tke benefit or the responsibility involved. 

If the customer benefits then he should he allocated 
a cost or if he is responsible for incurring the cost then 
he stroould also be charged with incurring the cost and the 
problem of course is to measure this function as to’ tow much 
he should be charged with. 

JUDGE HINKES: Well, in connection with the routemen' 
commissions you said, if I understood your testimony, that 
allocation based according to time spent was not correct. It 
should have been based on the volume delivered. 

THE WITNESS: Yes. 

JUDGE HINKES: What was your opinion with respect 
to branch sales expense, men like Mr. Tar, Mr. Gess. There 
the allocation was done according to the volume sold and 
if I understood you you said that was wrong. What was your 
opinion there? 


THE WITNESS: No, I don't think I said that with 


eee 


’ 
i 
| 
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interruption came along. Let ma go back. 


What would a difference of between seven and eight cants 


per hundredweight convert into on the basis of mille per half 


en A SE CO A ALLEL LL ALD, 


gallon accordiag to that table which is 6-C, oc C2-N? l 
A Pex hal£ gallon? 


Yes, six. 


Seven cents is indicated as decimal. point 003. 


And .8 cents? 


Decimal point 0034. 


co ry OD FY ® 


So somewhere between three milis and 3.4 mills pe: halt 


gallon, is thet correct? 
A That is sight. 
Q How, if A&P had asked Bordon for 3.5 percent butterfat 


milk, what would the addiéional cost to the A&P have 


| 
| 
' 
| 
| 
| 
} 
‘ 
! 
| 
content 
” 1 
iS been? 
1 Ht a The additional cost --<- 
17 |1q Per halZ gallon. | 
wWia So ASP, per: hundred pounds, would have been decimal point | 
} 
| 
{ 


39 1! 9740. 


#0 Q And per half gallon, six? 


a) | A (No response.) 
“2 Q Just giv: ws the range. 
“3 kh First we have a computation here on 6-B, of tha change 


= 


4} in cost when ‘;cv move from a 3.5 to a e.4 percent butterfat, and 


it is seven cents, four mills, per hundroéweight now, divide 


4 


: that by --- 


4 


om 
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Q Mr. Minkier, I think we can shorten it if you cefer to aia 


table on 6-C. 


> © BR 


A All right. Again are we on half gallons? 
Sila Yes, sir. “It Goesn’t have to be precisa. Is it between 
6 i three mills and 3.4 mills per half gallon? 


7a Yes. 


mesic teeta att A am a 


fli g Somewhere between those two figures? 


Slia Yes. 


Contd 
° 
o 


That there would have been, that would have been an 
"i | increase in price if the butterfat Content being supplied by 


| 


Borgen to A&P had been 3.5 instead of 3.4, is that correct? 


A 


Q Thank you. Now, Mc. Mathies showed you a document that 


| 

hes been marked 16-B, and while thay are getting that out, jet 
me agk you is it true that A&P requested Borden to give it a 
private Label quotation to ba built up fron the costs of aw 
milk, adding on costs for containers, processing, end delivery 
separately, as wall as a profit, instead of merely giving an 

| arbitrary differential from the prics of Borden brand milk? 

| A Ho, I nevor said that it wes, that they asked for it. 

| se se * that” ‘is whet I ~~ I guess I con't understand your cuestion. 
» WRll, do you recall that A&P asked Borden to give it a 
° rivate label quotation which would commence with the price of 
H 


uw milk and cdd oa to it separately the costs of couteiners , 


eA A A OAD COLONEL: LOLS ELLE LE COLL OLE AOL IE CLL I © A OE eR NTT NID 


} | pee 
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said when you expected the consolidation of the Chicayo and 


Columbus Divisions of Borden to result in a savings of a mii-~ 


lion dollars, was that a million dollars annually? 

4 A Yes. 

3 I also would like to edd that that was just a wild 

2 |} guess on my paxvt. This was before any study had been mide. 

711 Q Now, Mr. Minkler, did you ever tell Elmer Schmidt or 

3 | anyone from A&P that Borden's $820,000 quotation, just so we 

9 1] understand each other without reference to exhibit aumbers, 

19 to A&P, was based on what you have called "any how: account~ 

WH ing? 

A No; I never told them that. 
MR. MATHIAS: Your Honox, this is an area where 


| the witness has testified already that he had no present 


16 tion transcript in evidence. 

17 I believe that it is improper to examine him on 

18 |] this point in this manner. 

ie) | MR. MCINERNEY: I think it is exntively proper, Your 
20 | Honor, and I would like to inquire further on the same aub- 

2i ject, by usu and reference to precisely what Mr. Mathias is 
22 talkiry akout. 

23 | JUDGE HINKZES: You may continue. 

2A By Mr. McInerney: 


28 Q I would iike te show you puge 206 of your deposition, 


‘ Fee 


| 
| 
| 
! 
| 
} 
knowlecge and we have placed certain pages of a former depzosi-~ = 
it 


Lat 
“ és 5 
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eae 
And then subsequently when we did finish this spreading 


of the 820,000 to the various items out at the VFW, when I 
said, "You know that we can only give you this price because 
we feel that we are meeting a competitive bid"; ane I said, 
"This is tremendously important, Elmer. You have got to pre- 
serve the quotations that you have, whatever they are. You 
have got to be sure your superiors understand this, and your 
lawyers understand it. If we are ever asked, wa are going to 
gay that we made this bid, this price, based on a belief that 
we were meeting competition." 

And he said, "I read you loud and clear. I understand 
what you are saying.” ji 
Q Well, I think you have said that almdy, Mr. Minkler. 
A Well. state 

conaidan 

Q My gvestion is wnether you gave any assurances with 
respect to whether you were meeting or beating a competitive 


offer, anything in addition to what you have aiready testi- 


ae 


fied to. 


A Well, we certainly sweat over it and talked about it in 
our shop, but ro one knew how we could do it. There isn't any 
way that you can go to such a customer, OF at least wa didn't 
feel we could, and just blatently say, “Look, show us; if you 
have gotitit, t uy, we will talk", but that wouldn't have served 
any purpose except to kick us out. 


Q Well, did you consider, for example, writing to A&P along 
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the lines you have just testified to? 


A 
, Q 


A 


Q 
A 
Q 


NO; no; no. 

Did you consider asking them for a letter? 
No. 

Confirming that conversation? 

No; no. 


One of the documents that Comnissioa counsel have marked 


for identification is a handwritten document, CX-55~-G, thet 


refers to a corversation with a Mr. Greaves and states, in 


part, "Don't worry about legal aspects until after we hold 


the business." 


JUDGE HINKES: You are referring to what document 


again, Mr. McInerney? 


MR. McINERNEY: 55-G. 
SULGE HINKES: G? 


MR. ‘MCINERNEY: G; yes, sir. 


By Mr. MoTnerry: 


Q 


Now, dees that help to refresh your recollection at all 


as to whether any consi®cation was given to what might be dohe 


to assure youthat Borden was meeting a competitive situation? 


A 


No; it deasn't, Mr. McInerney. 


MR, WHITE: Your Honor,I move to strike the ques~- 


tion insofax es it brings into the record information from a 


document thet is net in evidence. 


MR. McINERNEY: The document that the Comnission 
eee 


+ et ti a A ee EEN 
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| Bee 
Commission Exhibit 68-A for ideatificaticn, and ask you what 


that is, sir. 


A It is a letter from Gordon Tarr to Eimer Schmidt of 


the A&P Tea Corrany. 


Q Do you recognize the signature? 


Yes; I do. 


A 


MR. McINERNEY: I offer that in evidence. 


MR. MATHIAS: As whose exhibit, Your Honor? 


JUDGE HINKES: As presumably Respondent A&P 


Exhibit Number 2. 


It has been marked for idenzification as a Commis- 
sion Exhibit, but, of course, it isn't being offered by the 
Commission. 

It will therefore have to be re-marlied as 
Respondent's Exhibit AsP-2, identified as a letter from Mr. 
Tarr to Mr. Schnidt, and dated October 1, 1965. 

(The docunent referred to, previously marked 

as a Comission exhibit, wee re-marked as Respond- 
ent's Exhibit AGP-2 for identification.) 

MR. MATHIAS: Your Honor, I do have an objection. 

This witness has not been able to identify ths 
exhibit. I do not believe there has been any ground work . 
laid for its introduction into evidence. 

MR. McINERNEY: Your Honor, Ithink he has identi- 


Mx. Mathias, himself, had it markeda for identificat an, 


RS a ae 


ee « 
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and I see no basis at all for the objection. 


MR. MATHIAS: Your Honor, marking is a far cry 


from introducing it. 

4 JUDGZ HINKES: Well, the difficulty is this is a 

5 letter which has been identified as contaizing the signature of 
3 the sender, Mr. Tarr, but whether it was ever sent, let alone 

7 received by the addressed, we don't know, and its probative | 
8 || value would be nil if it was ninens sent. | 
9 MR. McINERNEY: I would like Mr. Mathiaa to tell : 
10 || your Honor whether he was questioning whether this was ever 

Vj sent. 

12 MR. MATHIAS: Your Honor, it is not up to me to 


mi know whethr it vas ever sent. If Mx. McInerney is asking me 
| 


sustaien the objection unless counsel are willing to stipulate 


“l to stipulate it into the record at this time, that is a 

15 |} different question. 

ie || MR. McLNERNEY : Well, what about that? 

17 | MR. MATHIAS: And I refuse. 

18 | But the question is whether or not it has been 

19 || properly identified. 

20 | MR.McINERNEY: I think, Your Honcr, we are taking 
21 || a lot of time on -~ 

22 | JUDGE HINKES: Well, in any event, I have to 


oa || its admissier. Obviously, this cocument has not besn identi- 


| 


fied ac a decument of any probative value inasmuchas it night 


have been simply retained by Mr. Tare and had never seen the 
light of day. 

MR, MOINERNEY: I muet except to Your Honcr's 
ruling, but I am even more amazed that counsel for the Con- 


mission takes this position. 


' 
<A eT CS ttt AE i + en 


I will ask the reporter to mark whet is presently 
marked AGP Exhibit 3-A and please mark that as A&P Exhibit, 7 
I believe it will be, 3, at this hearing. 

(The document referxed to was marked 

Respondent A&P Exhibit 3 for identification.) 

MR. McINERNEY: % wouid like to note for the record 
that what is now marked A&P Exhibit 2 “for identification 
and AGP Exhibit 3 for identificetion were both used at the 
deposition of this witness previously, and Commission counsel 
is well aware of then and their authenticity. 


JUDGE HINKES: Well, be that as it may, I think 


tn” rt i et 


your complaint is to Commission counsel and there is nothing 
I can do about it. ‘ 

MR. McINERNEY: ‘The problem is, Your Honor, I have 
been trying not to take up too -auch of Mr. Minkler's time; 
I have been doing my best to expedite his examination. 

JULGE HINKES: I understand. 

May’ — sea your Exhibit 3, please? 

MR. McINERNEY: Yes, sir. 


MR. MATHIAS: Could we see Exhibit 3, please? |. 
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he document that was marked 
‘as our Exhibit 3-A at Mr. Minkler's deposition, of which you 
have a copy. 

MR. STONE: Could we see a copy of it to ccitpare 
them? I don't think we have a copy. 

JUDGE HINKES: Show it to then. 

MR. MCINERNEY: I think you are familiar. 

JUDGE HINKES: Now, this last. exhibit, Mr. McInerney} 
is a letter apparently signed by the witness. Perhaps you can 
establish its authenticity sufficiently here and now; I don't 
know. 

MR. McINERNEY: That is exactly what I was 
going to do, Your Honor.. 

‘By Mr. MeInesneys 
Q Showing you now what has been marked Respondent A&P 


Exhibit 3, would you tell us what that is? 


| 
| 
| 
| 
| 
| 
} 
| 


A A copy of a short letter frou me to Jack Pentz. 

JUDGE HINKES: Dated? 

TRE WITNESS: Dated Octeher 1, 1965, signed by me. 
Ey Mr. McInexney: 
Q And does Respondent A&P Exhibit 2 -~ is that the enclos~ 
ure to Respondent A&P Exhibit J? 
A It would sertainly appear to be;yes. 

MR. McINGRNEY: << offex those both in evidence, 


Your Honor. 


26 GOS 
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JUDGE HINKES: Did you send these letters to Mr. 
Pentz, Mx. Minkler? 

THE WITNESS: Well, I don't recall either of them 
at all. And, I'm soxry, but I do not. I have no recollection | 
of them. But that's certainly my signature; I concede that. 

MR. MATHIAS: Your Honor, I see no basis for the 
introduction of Respondent A&P Exhibit 2, through their 
Exhibit 3-A. 3-A just sates, here is a copy of the ietter 
delivered to AGP this morning. It makes no description of 


gE 


the letter. The witness states no present recollection of 


JUDGE HINKES: No; the witness said it was. 


| 
| 

| 

the letter. 


MR. MATHIAS: . Of the letter, but not of the { 
attached letter, the so-calkd attachment letter, A&P Exhibit “ 
The witness has stated he has no recollection of the accunent, | 
and the only thing he has identified is his signature on the | 
letter to Mr. Pentz, AGP Exhibit 3. 

JUDGE HINKES: Mr. Minkler, do you remember signing 
this letter? | 

THE WITNESS: No, sir. | 

JUDGE EINKES: Do you remember it being prepared by | 
anybody? 

THE WITNESS: No, sir. 

MR. McINERNEY: Your Yoror, I don't think the test 


is whether he has a present recoliection of signing the 


PEAT A A ONE EN A NS ae 
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document. I never en an test on anything that Mr. 
Mathias tried to offer in eviderce. 

JULGE HINKES: No; I wasn't testing his recollec- 
tion of signing it as much as tsying to ascertain that such a 
letter actually originated and went out; that is all. 

MR. McINERNEY: Your Honor, when this case is over, 
there will be no doubt about the bona fides and authenticity 
of that document. I am awfully amazed at this problen. 

MR. ‘waratas: Your Honor, a number of points have 
been called to my attention here. 

I was not faniliar with the ene letter or the 
source, and we have discovered some of these .3tters. It 
appears that the letter of October Ist, 1965, addressed to 
E. R. Schmidt and G. Tarr for G. Tarr's ehanakiien san nailed . 
to Mr. Pentz on October 1, 1965. 

We have copies of Vordéen file leters. We would not 
contest that A&P received a copy of the October -- of the 
E. R Selmidt letter, that is, Respendent A&P Exhibit 2. 

JUDGE SINKES: In which case? 

MR. MATHIAS: I do object tothe form in which it is 
attempted to be introduced through & witness who has abso- 
lutely no knowledge concerning the document and has answered 
on several occasions that he doer not. But we will stipulate 
that the document was received by A&P. 


JUDSE HENKES: Well, under the circumstances, I 


| 


JUDGS HINKES: I think that is a sufficient answer 
for the purpose. 
AGP is not a charging party in this case, ani its 
only interest, legitimate interest, would be in defending 
| charges against it. And, for that purpese, cf course, it is 


being received, but having been received it is available for 


any purpose in this proceeding. 


a a 
|" 6407 
| Testimony of Ralph R. Minkler 393 
' ti shall receive these two exhibite of the Respondent A&P in 
2 evidence. | 
3 {The documents referred to, heretofore 
4 marked for identification as Respondent A&P Exhibits 
5 ii 2 and 3, were received in evidence.) 
6 MR. WHITE: Your Honor, just as a matter of clari- 
7 || £ication, I asswne that I shoule inguire as to what counts it 
8 |} is being received with respect to. 
9 JUDGE HINKES: Mr. McInerney. 
10 |! MR.MOCINERNEY: Well, I am not pressing any count 
if |} against Borden at this time, Yow: Honor, in this fen, I 
12 |} think it goes to A&P's good faith on all three counts, as far 
as I am concerned. ais do . introducing it in defense 
of AGP. 
| 
| 


By Mr. McInerney: 


Q Now, Mr. Minkler, His Honor asked you a few questions 
24 |} about these documents, and they were q<ustions that I had 
23 1 iatended to ask and I em afraid I interrupted the flow of iz, 


| wae 


provided that notice of any stated duration would ba given 


prior to termination? 


67°§ 
Testimony of Elmer R. Schmidt 1723 
iA Providing a certain ee notice were given. 
242 Was there san aia provision or agreement between Bord 
3 || and A&P that such reasonable notice be given? 
alla There was nothing in writing that I recall. 
5 
6 
7 
& 


Q Was there any oral arrangement that you can recall which 
| 
§ 
| 


A I do not recall any verbal conversation in that direction, 
9 | no, sir. eo 

10 | MR. MATHIAS: Your Honor, the witness has bsen on the 2 
$4 | stand for another hour. I am at a point where I would like to a 
12 line up a few other exhibits. If we could take a recess now. 
13 for about five minutes, it would be helpful. 
By] 

jt 
ei JUDGE HINKES: We will be'in recess for a bxief 

i 

1 pericd. 
15 | ore 
ea (A brief recess was taken.) 
69 
‘7 | JUCGE RINKES: On the record. 

By Mr. Mathias: 

° - 
19 | Q Mr. Schnidt, I hand vou Commission 102A throvgh.C and ask 
on you if you can identify this document, sir? 

( 

ya Yes, sir. 
2: | 
a A Are you familiar with this document, Mr. Schmidt? 
ae. | 
.. | & Yes, sir, < am. | 
23 i 

 Q fais docrmeat is addressed to you. Did vou receive ic, | 

I } 

} } 


t 
2 
3 
a 
5 


G 


= = rem 2 we hee ASD 


io 
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1724 
{A Yes, air. 
{| I note on CX 1028 at the bottom of the page below the | 
Sicilia thore is a handwritten notation. Can you recognize 
|e handwriting thereon? : 
A Yes, that is mine, Mr. Mathias. 
Q Aiso on Comission Exhibit 102C t:here are certain hand- 


written notations. Do you recognize that handwriting, sir? 


Q Returning to Commission Exhibit 102A, do you know who put 
the X in the margin at the bottom left hand side of that page? 
A Most likely I did. 


| 
} 
A Yes, gir, that is my handwriting. 
Q This carries over to the top of Commission Exhibit 102B 
wheite there is another X next to the end of that same paragraph.} 
3a it your opinion that you made this X as well, sir? 
A Yes, wiv. 

MR. MAYETAS: f offer CX 102A through C in evidence. 


\ 

! 

| 

4 

j 

¢ 

| MR. HcINERKEY: No objection, your Honor. 
| SULGH HINKES: 102A through C is received. 


(The document referred to, heretofore marked for 


in evidence.) 
By iir. Mathias: 
Q I hand you 103D throvgh F for identification, Mr. Sclunict, 


enc x aek you if you can identify this cecament, sir? 


5 
j 
| identification as TX 162A through C was raceived 
{ 
{ 
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20 


2 


Keferring to Exhibit 103D for identification in the middle 


of the page there is certain handwritten notations. Can you 


ty 
ec ceeereereng maces ren Se Met te NE 


i 
3 | identify the handwriting therein, sir? | 
4 ls My copy is not as distinct as it should be for ready | 
5 | identification. I do not — that fa handwriting. | 
6 MR. MATHIAS: Does Mr. McInerney have the original of | 
7 i this decument? We ware only supplied with a carbon. 
8 MR. McINERNEY: No, we don't. 


9} By Mr. Mathias: 


10 11 Q Returning to 103Z there are certain handwritten notations | 
ih 


em! 
nt 
pameesseanteee 


at the upper right hand corner of this page and in the lower 1 


‘ 


Ml. MATHTAS: I offer 103D through * ir svidetuwe 


72 || hand corner of the page. Can you identify any of this hand- | 
13 | writing, sic? | 
i4 A It would appear to be the initials of RW. There, again, zy 
15 | cannot identify the handwriting in the upper right hand side, 
16 || bwt the handwriting in the lower left hand corner ie mine, Hr. | 
17 || Mathias. | 
18 | Q Turning now to Commission Exhibit 103F, can you identify 
19 | the hendwriting appearing on this page, sir? 
20 | A Ali of it is mine with the exception of that portion that 
zi jj 4a circied in the middle of that Payer and hat I recogn:.ze as 
22 | Mr. Bob Witcke's hand. 
23 Q Wao is Me. Witzke? 
24 | He waz my assistant at that time. 

! 


al ER Ne A he Att 


il 


if aa 

& 
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1 i | with the exception of the handwritten notation on 103D in 


4 the middle of the page. 


time. May I ask one auestion with respect tc these documents? 


MR. MeiNERNEY: We do not have any objection at this 
JUDGE HINKES: Yes. 


Q You have been asked to refer to various hanéwritten notati 


Ys 


| 
| 
| 
{ 
| 
{ 
| 
| 
VOIR DIRE | 


7 | By Mr. McInerney: 


Mr. Schmidt, which.you have identified as your own. For exampia, 
4£ you 2t411 heve before you Exhibit 1028 and C -=- 


iy uA io, I cdo not have thoge in €yent of me, Mr. MeInerney. 
12 Q I just wented to use that as.2an ilisustration, but perhaps | 
i3 1022 and 2 would serve just as well. 
f 
i | tn identifving that handwriting, co you know what the H 
« 
2e3 
as ae 
vecollection of what this was all about or what you were wr cdag: 


? 


abiuc? 


HR. MATHIAS: is this in the nature of an objection? 


= notations refer to? Bo they tel? to mind any present 
i Z én not suce what Me. Metnerney is deing. 

{ 

{ 


MR. MGZNERNESY: I can save it. 


- 20 } 
ij { 
24 f Hn. WALT: What past was the pext ‘that was not i 
bis ; 
i 
o) } incluécd in the offer? . } 
' ; 
t : 2) ° 
Ps MR. MAVHIAS: 103D, the handwriting. 
' ; 
4 5 
233 | "HR Wansss: Mr. Mathias, if X way make retaccice i 
< § 
{ 


ts 392F Sheze is anether seccion waich is not im ny hams wLeing « 


oe 


call camcsonatetimamcetnetores! 


Chresuceareutguandh oapeardindtdbeasaeereneantinee ite ate 
Ot RE ER ACRES hse CR Nn Oe tin Dee ee eh aR 


EN Rear EDA et OTT Re bag Tt 


ve 
i 
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XY cannot read it other than I see the nawe "Bob." It is 


Girectly below the circled portion with a line leading up to 


that portion which is also not in my handwritiag. 
By Me. Mathias: 
Q You had identified tha figures appearing there above in 
the circled area as being. the handwriting of My. Witzke. Can | 
you teli whether or not the handwriting at the bottom of the 
line attacked to the bottom of that circle is that of Mr. Witzké? 
A Yee, sir 
Q it is the handwriting of Mr. Witzke? 
A Yes, ei. 
JUDGE HINKES: Commission Exhibit 103 is received. — 
(The document referred to, heratofore marked for 
idantifigcation as cx LOSD teow ¥ was xeceived 
jn evidunes.) 
By Mr. Mathias: 
Q Mr. Schuidt, ln your dealing with Borden, did you 
requast eny special formula or specifications for the milk or 
dairy products to be supplied under the private label? 
A re ig ny recollection that when we first discussed private 


ltbel that & indicated to them that the quotation should be 


devaioped on the basis of advanca order system. ”: 
Qa XY avi talking abeut the formula for the product now, the 
buttus fan contort of the milk, the curd or accidity of co::ta¢e | 


{ 
i 
} 
! 


Chetve, chaoetlacs milk forrela, and 39 on. 


Testimony of Elmer R. Schmidt 


b all sight? 


nm 
eA 


oe pel 

| 1728 | 

if 

1 tl A No, sir. | 

: | Q There was no request for any cpecial product according to 

3 i AEP's specifications? | 

alia No, the only comment I recall in that regard was we | 

s i certainly wanted the product to amet the minimum legal require | 

6 | ments of the city of Chicago and any other community that we i 

7 | had stoxes in that they would be servicing. | 

a 1 @ Borden was already servicing the greater portion if not 

9 | all of this territory, was it not? 

wre 10 ! A Yes, sir. | 
i | Q Presumably its products meet the legal rain im specifications 

12 | in ell those arens already; is that not true? 

13 A To the best of my knowledge that is true. | 

14 Q ts jt your celief you. would he receiving che same products | 

15 under the A&P label that Borden put under its cvn label? | 

16 | a I don't recall that ~ knew what Borden's specifications 

A oi7 ware for products under their own label. it is my recollectica ; 

43 | thet © indicated to them that the minimum legal standard should | 

" be wet for the A&P label. 

0) Q In your dealingr with any of the other dairies contacted, 

24 \ did you request any other specifications of them? | 

22 j 2. No, sir, I did not. 

25 2 It wac on this sama basis -- as long as it met the legal 

2 | minimax specifications in each of these cormunities, that was ! 

| 
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} 
1 | A Yes, sir. 
Q In November cf 1965 and the period inmediately tnereafter, | 


z 


‘when A&P introduced private label milk and dairy vroducts into 


& & 


the store, did it reduce the price of the private label products? 


A To my recollection, we did not. 


Q Pollewing the beginning of purchases of private Lebel milk | 


| 
| 
| 
| 
7 and dairy products from the Boxden Company in November, 1965, 


| — a eee 


| if che peice which Borden had granted to you on private labal 


g || and subsequently thereto over in the next year or two, did you 
g |) inquire to see if Boxden's pricas were being wade available to 
10 i other of its customers in these market areas on the Borden ae 
tt or private Lehei? \ 
42 MR. MCENERNEXY: Could I have that question read - : 
7 back, please. It is a little complicated. 
14 MR. MATHIZS: LT will. atrike it end rephrase it. Tt 
45 got a littis involved. 
‘a | By Mr. Mathias: 
W H Q Following November, 1965, dia your office inquire to see 

| 

| 


hed been made aveilable to its other customers in these market 


"| | 
¢ areas? 

94 | A % 60 not recali that I mace any direct inqvixe, no, gir. 

22 ; 9] Did you request Borden at any time that they supply you : 


4 
| wit thelr published prices and puslished Aiscounts for the 


nreas covered by your Chicago unit? 


A No, six, I iid rot, and i bsiieves oh thet: pointe an nz ; 
wee i 


“—— Testimony of Elmer R. Schmidt 1826 
Cw 
JUDGE HIMKES: ‘Be that as it may, I don't think this 


witness again is in a position to tell us what the contract | 
provides. Yhe contract is in evidence now, and you way make | 
your argument from the contract one way or the other. I don't 
think this witnass, however, is in 4 position to tell me what 

the contract meana.. =. 3 


~ 


MR. MCINERNEY: Your Honor, I think, again you can, 


ié the Carmission Counccl persist in uaying that the dccument 


Pe ee er: ee ce ee 


spoeks for itself, and we hava to kecp reforring beck to the 
10 | Seapets I om afraid we are going to lose some of the conti- 
1i | waity of “the testimony. 5 eked ae Poe lates. te giro ties ce 
13 : I would like to ask the witness, apart frem the. - 
13} docrnent. Lite gi aes has an MAY tad gee chug oh | 
By Meee NoInerney: 9, ok “ neree pau ainels. ews [ 


Q Can you tell us vhether it was customary for dairies to 


s6 |] adjust the bettexrcat ecntents of their products at the request 


12 z MR. MATHTAS: Your Eonor, I orject. There has bean 
#9 || no Zoundaticn laid for this queetion at al}. Asa watter of 


fact, on direct,;eng orcus~examinations by Mr. NeInexrney, this 


21 | witness has eteted that he wes not an expert in dairy matters. 
22 | OUDGE HINRES: Be that as it may, I will allow the 
93 |) witners to answer. I you know, Mr. Schnidt. 


24 HE WIUNESS: If I know? If I knew then? 
Pod 


} 
| 
: 


4 
ao 
= 
H 
| 
{ 
17 }| of a cveteser, such’ as A & P?: oo ] i 
af 
! 
} 
| 
| 
| 
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By Me. MoInerney: . 
Q If ycu know now, is what I was asking. 
A If I know now? 
Dihe MMRe ccs tes 8 asi lick nanie 
Q And your anewer & the question is? 


A Yea. In aaa ~aftgn %) es 3e v Vy 43 WDM y Pied oF 


@henk you. This proposal, Commission Rebibit 94, from 
‘ : 4 
the Dean Milk Compeny, algo indicates that by developing a pre~} 
ogiering system at the store level, further savirgs would “"] 


o£ a little over thres miils per point. 


“In anelyz zing this proposal, aia you make the céjustment 


| 
in butterfat content, and in the seiautentins savitgs in com 
paring what the prices wore that Dean was quoting as asians 


the peicas that the Boréen Company was quoting you? . a 
Did you make that qnapeeaee at the tine that you oe 

thie Kxhibit? any moet i. ae 

A (Wo respons@e) oer esiig tits = Semped m755 ee - eo Le 

Q I£ you would Stun be. BRON Sei Gs nene 5 peerrteates x 

A- It is ny recollection, re Molnerney that I did makes coed] 

a canperison, and I ao recall having seen a Gocument which was 


a cogy of chat workshest. te 


Hae MoINENIRY: May we see Commission Exaibit 957. 
X hava it here. 


°. 


By Sx. AcInernsy: 


Pe el 


Q Ts that the vorkwh2ct you are veferxirg to, Coaaisslon 


vu ¥ #4 
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| MR. MATHIAS: Y@se: 


¢. 


oy Re a 


| By Mr. Dembrew: 
Q Hr. Szomepeniak, you stated, I believe, in your di cect 


| teastineny that: you bucame involved with the wholesale routos 


in the Gary Hammond area arowd August of 1965 after you 
| hes bean on country roater for a while. 

ts "hat is right. 

Q Rad in this connection you served AsP stores in the 


| vicinity described, ie that correct? 


lp Bt no regular basis. I had no route. 
9 Right, but from time to time you served A&P stores? 


A Yes, if @ nec arosca. 


when thay woxe vecelving privata Label milk. 


Yano. 


H a 
| Q Do you recall ever serving any A&k stores in this area 
i 
yon they were mot. seceiving private Lebel mili? 


Not tha: I can veally remember. It has besn to LOViG. 


A 


q 

? 

i Q t boliewa, Mr. Exezspmnisk, that you statad that wc 
i 

hi 

i gts you served only the A&P stores pre oxrdexed. Ia thus 
correct? 

| 

iA That Le rigne 

i 

, y ane daring the cecaziens when yer actually G2rtiverse:3 t 
it 

lays Ae otoxsg ware the orgess veady for you whea you ative 
i " 
4 
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MR. DEMBPOW: So they**.L) «21 he in Erhibit 261? 


0 Radi XY halieve yeu stated you ranexher serving AGP pternss 


che 


Ref- 
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Ne ee eras a 


ie BR kn tare? TOV. Se 6 6 OE Cer a CE aT! Some, Osu eer Oe Ta Ces | £:e°" 2 


Whenever I was on &@ routs, yes. 


PERE OTR et te Oe 


In ragard to the otha: stexes, atoxas other than Arp, I. 


= 
Se 


4 | Selleva you stated it wan necessary fer the driver to e:mplete ; 
y ff the order when he Calivered to these ctoras. 


Pa a That is vight. He" woud makeup an order. 


6 ‘ a tn connection with this making up of the oréer by the | 

g driver, was it odicciidaeag fox hin to ge into the store to check 

& y the stock, the products that were in the display case? i 
: 10 | A As a count. | 


Uxe Szezopanick, during the occasions that you eet tynres 


ores with prowotionai material, signs and various other 


le 
iz || © these ates:a, Gid you fumish the stoxes other than A&P 
I 
{ st 
aper typa materiel? 

| 


FE 

w. Tne ingapendencs I know for a fact -- I remembor distinctly 
-- whenovar they hed a sale on it was available to them if 
they wanted it. 
1 

me JUDGES EXNEES: What was avallabie to them? 
4¢ " THE WLINES.: The signe, the sales sigas, sir. 
r We. Nenbrevs | 
an a bid you furnish this type of promotional material arc 


stores? As beat you recall? 


/ cenit really recall whether ox not it was. 


2g iit. Gaesarponizak, I baliewe you stated one ef your chesge: 


y fwictioas wax meking special eelivexdus: to varioun stores, ! 
E i 


| are _ BEST COPY AVAILABLE 
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| ee 
JUDGE HINKES: Well would he know? That's the is- 


gue. 
By Mr. McInerney: 
Q Did you know the prices that were being charged on 
Borden label milk to A & P and the other chains, Mr. Tarr? 
A Yes. 
Q And were the prices that were charged to A & P and to 
the othar cheins on private label milk -- 
A Yes. 

‘MR. MATHIAS: Your Honor -- 

MR. MC INERNEY: I am sorry Mr. Mathias is object- 
ing in the middle of a question. 

(The question was read by the reporter.) 
By Mr. McInerney: 
Q ~~ available to A & P and to the other chains on the 


propocti.onately equal bdsis? 


MR. MATHIAS: Now I object your Honor on this 


basis. The question has no relationship to the ackutiheee on 
this document which states these prices are available to all 
on a proportionately equal basis. 

Mx. McInerney's statement is the question is not 
related to chat statement. He has asked a question concerning 
pricing to A & P and to other chains. 

HMR. MC INERNEY: Your Honor, Mr. Mathias objected 


when I used the exact language of the document and now he is 


‘ 


Ne Oe ee ee OO NO we wwe wwses ONO 
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objecting that I haven't used the exact language of the 
document and t will go back to using the exact language of 
the dccument. 

JUDGE HINKES: I would think we had better stick 
to the exact language of the document. 

By Mr. McInerney: 

Q Mr. Tarr, this form states "These prices are available 
to all on a proportionately equal basis." 

A Yes, sir. | 

Q Now you knew what prices were being charged to the cus- 
tomers that you served, is that correct? 

A That is right. 

Q Now, tell us please whether that statement was true? 

HMR. MATHTAS: f object, your Honor, there still 
has not been any proper foundation. He has not established 
whether this witness knew the pricing to all other custoners 
in this market area. 

MR. MC INERNEY: 1 think that is something Mr. 
Mathias can argue about later. 

JUDGE HINKES: J think the witness's answer is 
familiar that is the statement that he ia familiar with the 
prices that obtained is sufficient to be the basis for an 
answer to the pending question. I will overrule the objec- 


y 
> 
m® 
a" 
4 
» 
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tion. 
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By Mr. McInerney: 
Q Would you like the question read back, Mr. Tarr? 
No, six. To the best of my knowledge this was true. 
Q And did that remain true while you were with the Borden 
Company? 
A Yes. Wait. While I had anything to do with A & P. 


Q Yes, sir. 


” Yes. I don't know what happened prior to that. 


Q Now, you stated this legend that we have been quoting 
from was at some point in time removed from this form? | 

A Correct. 

Q Now, your testimony I take it is that even though the 
statement was removed from the form the statement remained 
true, is that correct? 

A Well, I am not qualified to answer that. I was asked to 
remove the statement. This is on private label now you are 
talking about, isn't it? 

Q We are speaking of Borden Label milk. 

A Well, I can't remember whether it was removed from ali 
the master sheets or for Borden J think it was removed from 
all sheets? 

Q Would you look at the exhibit before you and see whetner 
paging through that will refresh your recollection as to 
whether it was removed from the Borden Label? 


A Yes, it was. The reason for that it was removed from 


’ 
i 
$ 
5 
i 


i 
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all master sheets. 
Q Mr. Tarr, let me show you what has been marked. 

You have before you something that has been marked 
Commission Exhibit 12-A. Have you seen that before? 
A No, sir, not to my knowledge I haven't. 
Q The fourth paragraph of that exhibit reads as follows: 
There is in a letter from Mr. Minkler to Mr. Pentz dated 
February 9, 1965. 

"We are glad that this came through the Chicago 
unit buyer. It illustrates how. particular Ira Bartels is 


when it comes to 'channels'. 


"The Chicago unit buyer" -- and I take it Mr. Tarr 


that refers to Elmer Schmidt about whom there has been some 
testimony, is that correct? 

A i should imagine 30, yes, sir. 

Q "-- is vary friendly to us especially with Gordon 
Tarr. We have given Goxdon a most meticulous briefing 

on his approach and I can tell you that I have a feeling of 
confidence that he will do well." 

Now, my question is this: Was it customary before 
you had these meetings with Elmer Schmidt that you would dis~ 
cuss in advance of the meetings what you would say to Elmer 
Schmidt, that you would discuss that with Mr. Minkler? 

A In some instances yes. 


Q And did you in effect sort of rehearse what kind of a 


423 


a meticulous briefing. Mr. Minkler might mean one thing and 


to me it might mean something else. XY don't think I can answer 
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i 
' 
presentation you would give to Elmer Schmidt? 
A { don't think I ever rehearsed it. I mean it was just | 
{ 
q 
a matter of suggestion of how I should proceed. 
Q Well, is it true that you were given a most meticulous | 
1 
briefing on your approach to Elmer Schmidt? | 
A Well you know I don't know exactly what you would call | 
H 


jt on that basis. I don't know what meticulous briefing is 


it wasn't a rehearsal or anything of that sort. It was 


| 

exactly, and if it was wk: they gave me it wasn't my idea of | 
meticulous briefing however Mr. Minkler says it was so Mr. 
Hinkler is my boss. | 
I don't know how to explain it better than that. | 

Q Well is it the word “meticuious" that is troubling you? 
A Yes, meticulous briefing I don't know what it means. | 
Q You don't quarrel that you were briefed? | 
A We. | 
| Q You were briefed? 
A Even to briefing, that could mean a broad field and | 
| 

| 


suggestions the way I handled thing. IZ can't remember too 
much about that. I do know that we discussed things before 
~ went over there and £ can't argue with Mr. Minkler that 

it was a meticulous briefing because he knows whatmaticulous 


briefing he means on the thing. 


18 
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fo my mind there wasn't ~~ the thing don't even 
ring a big bell to me except the fact that I know we dis- 
cussed things before I went over. | 

Q And that was customary? 

A Well this was a major thing with us. I had always handled 
almost everything with A & P. When this came along it was 
beyond my ordinary duties. This was something big. It might 
be the survival of our plants, it may have been my job, 1 3 
don't know if the thing didn't work out. And if we lost. the | 
A & P account at that time why I don't know what would happen { 
here. It was our principal account and we needed the haee- | 
ness. We just had the plant up in Woodstock opened, = 
Q Well, I take it that your answer is yes to my question, 
is that correct? 

A Well, as X say, it's yes, but what are we going to say 
meticulous briefing means? 


Q I didn't use that word in my question. 


ee 


May I have the guestion read? 
(The question was read by the reporter.) 


THE WITNESS: It was customary at times before I 


Q Well, on this important matter of the private labei 
negotiations did you customarily discugzs with Mr. Minkler | 


went over there. Sometimes we didn't; sometimes we did. 
22 By Mr. McInerney 
| what you were going to tell Mr. Elmer Schmidt? 


| 


10 


1 


Ri 


iy i 
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A In most cases, yes. : 
Q Can you think of any exceptions? 

A Yes, there were times when I went over and there hadn't 
been any briefing. I mean I was given the sheets. They 
prepared the sheets and that was what I asked for. 

You know, when we went over with various things, 
sometimes when I brought over various price things connected 
with this private label thing they gave me the sheets, they 
gave me the thing to fill out the sheets, and I made out the 
sheets and took them over. 

Q What would you fill out? 

A ‘The price sheets in the customary way of doing it on 
theoffer, on the offer. Usually it was done for me. { 
Q I thought you had told us that these prices were pre- | 
pared by someone else? 

A They were all prepared by someone else. I didn 't prepar 
them but I am talking about the actual sheets I took over | 
there. Most of that was prepared for me too. 

Q Well you have seen the various quotations that were sub- 
mitted to A & P. 

A Yes. 

Q Ane I thought you testified that you hadn'tprepared any 
of those quotations? 


A Well most of those, that is right, i hadn't. 


Q Well can you tell us which -- 
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A Not offhand no I can't. I can't say which ones. I 
was briefed on some of the things, some of the things it 
3 was just a matter of delivering the new deal that we came up 
4 with, but prior to that I'd be into meetings in the office 
5 and told the Board of Directors what Elmer had asked for. 
6 Q And you received suggestions from them as to what you 
7 should say to Elmer? 


A Not always. That's what I mean. Sometimes they just 
9 came buck -- what they did, they discussed how they were 


going to handle it and I knew some of that, but I wasn't told 


eee 


1 always what to say. 
12 Q Butyou can't think -- 
1S A rt wasn't briefed in every instance when I went over 
14 there ‘with a new price thing. 
15 Q Would it be fair to say that you didn't prepare any of | 
’ 16 the private Labeling price quotations chat were submitted? 
17 | A I didn't _— any of them myself. The actual | 
18 ib prices were prepared by someone else. But in some instances | 
i | I made out the letter form from the prices they had prepared. | 
20 Q the letter form? | 
ai | A well the forme -- in some of them I had my secretary do | 
22 the thing when they gave me the whole price thing. Most cases; 
23 | no. Aad maybe I am wrong. Maybe there wasn't any, but it | 
24 | seems to me there were sometimes that f did prepare the thing 
25 | from the prices they gave me. It was ali worked out for me. | 
hig f 
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should be? 
"Answer: No. 


"Question: When you gave that final quotation 
to Mr. Schmidt at that time or thereafter did he tell 
you that you had actually met the competitor's price? 

"Answer: No. He never said that." 


MR. MATHIAS: Your Honor, I would object. I think 


the quotation reads exactly, "Not -- no, he never said that." 
MR. MC INERNEY: That is right, Mr. Mathias. 
JUDGE HINKES: Very well. 
MR. MC INEPNE¥Y: "Question: Did you ask Mr. 
Schmidt what the competitive offer was? 
"Answer: No. 


“Question: And did he volunteer that information 


“Answer: No." -~- 

MR. MATHIAS: Your Honor, I would like to know 
whether this is leading. I don't know whether I am entitled 
to an objection or not. I didn't see anything read so far 
that contradicts anything this witness states, and a great 
deal of the deposition transcript is being el into this 
record ana I don't see any basis being laid for it, so I think 


to you? 

“Answer: No, never. 

"Question: You never received that information? 

I am entitled at this point to be toid where it's leading tec. 
{ 
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MR. MC INERNEY: Haven't come to my question yet 


and I think this is the appropriate time --~ 


3 JUDGE HINKES: Sut is the reading of that lengthy 
4 portion of the transcript necessary for the cuestion? 

| 

| 

| 

l 

| 

| 

t 

j 

| 

{ 


MR. MC INERNEY: Yes, it is, sir and it's not very 
much longer. 
JUDGE HINKES: Very well. 
MR. MC INERNEY: "Question: You never received tha 
information? 
“Answer: No. I don’t know now. 
"Question: Did you ask who the competitive 
i bidder was?. 
"Answer: No. 
"Question: And he didn't tell you this either? 


"Answer: No. 


16 “Question: Did you ask him whether the prices 

17 thet Borden sik: eanken was above the competitor's price 
13 

19 "Answer: No. 

20 "Question: Or precisely at the competitor's 

21 price? 


"Answer: No. 


or below the competitor's price? 
"Answer: No. 


"Question: And he didn’t volunteer any of that 


"Question: You didn't ask him any of those things? 
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information? 
"Answer: No, he didn't.” 
By Mr. McInerney: 
Q Now, in the course of answering those questions, Mr. 
Tarr, did you ever make any reference to the renark that you 


have just referred to, something about sharpening your 


pencil? 
A I didm't at that time. 
Q Did you in the course of testifying either at this 


deposition or your prior testimony in December of 1969 ever 
mention those words? 

A I don't think I did but I am not sure. I don't think 

I did. This was so, though. I don't think the thing ever 

qot around to questions that would bring that about. Those 
answers I made would be the same answers that I am making righ 
now except through inference I brought this inference into 
the thing. That's the only difference here in my statements 


' now and the statements I made then is my inference. 


ee 


I answered you when it was yes or no, I answered 
you no oa all counts there. 

MR. MATHIAS: Your Honor, before there are any 
more questions I have an objection. There was nothing read 
by Mr. McInerney that in any way has contradicted what this 
witness has testified today and I move that the portion of the 


tuanscript from the deposition hearing which Mr. Mcineraey has ! 


| 


mace’ 
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read into this record from the bottom of page 511 to the top 
of page 513 of the deposition be stricken. 

MR. MC INBRNEY: Your Honor, I have not only 
this part of the deposition that I would like to refer to, 

I have a series of other questions along the same line and I 
think that when it is all developed you will see the connec- 
tion between this prior testimony and the testimony that the 
witness is now giving and I think that I should not be so 
limited on a matter of this importance. 

MR. MATHIAS: Your Honor, what he hase done is to 
put a portion of the deposition transcript into evidence 
in this case without laying any foundation that he has 
exhausted the recollection of this witness or that the 
witness's present tescimony is in any way contradictory to 
that prior testimony, and I believe that whether it's on 
cross or what the nature of the interrogation is, the same 
rules apply to indroducing prior deposition testimony as was 
applied to complaint counsel at the time that Mr. Minkler 
testified. 

MR. MC GNERNEY: I don't think that the sane 
rules apply on cross examination as they do on direct 
examination and, as I recall, your Honor allowed Mr. Mathias 
to in fact introduce portions of the deposition testimony in 
evidence over my objection. 


i think that on this aspect of the case in cross 
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examination I should not he hampered in this manner. 


JUDGE HINKES: Well, there is no reason to get 


involved with the recitation of a deposition which is con- 
sistent with the testimony that has been given. That would 
be a surplusage of the record and certainly to he avoided if 
it's at all possibile. | 
: Now I have heard the recitation of the transcript 

and I have also listened to the testimony of the witness, 
and I must say that I see nothing incor-istent. He was nut 
asked tha i cntical questions that he is being asked now. 

MR. MC INERNEY: Your Honor, this remark was first 
injected into this case -- 

JUDGE HINKES: Which remark are you speaking of? 


MR. MC INERNEY: ‘This "Sharpen the pencil" re- 


JUDGE BINKES: That is right. 

MR. MC INERNEY: -- after years of pre-trial 
depositions and so on -- : 

JUDGE HINKES: But that was hardly necessary to — 
read the depositions. I think had you askad the witness 
simply had you ever mentioned this hae siien of the pencil 
before in this proceeding he wndoubtedly would have 
answered no and that would be the end of it and you wouldn't 
have to read the @ecosition. | | 


MR. MC INERNEY: Your Honor, I will at the 
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i appropriate time argue whether or not there is inconsistency 


but I must be able to ask the witness 


ft 


n the prior testimony, 


questions about the prior testimony before I can make that 


X intend to lay that foundation. 


argument. 


JUDGE HINKES: That is what I was referring to be- 


fore when I said that I see nothing inconsistent. He was 


not asked and he did not deny at that time anything concerning 


the use of the words "Sharpen the pencil.” 


MC INERNEY: Because the words had never been men- 


tioned, your Honor, and if I may, I would like to point out 


that he was not asked anything aboutit yesterday wher he 


volunteered the following, and this is the problem. 


The remark first came about at page 384 of the 


record hare. Mr. Mathias asked a question which is simply 


as follows: 
pid you mean the glass 


"You staced paper gallons. 


gallon"? 
We left the 


ana then he said, "Answer: Yes. 


glass gallons out and then sometime right about that time Elmer 


said to me "Look, sharpen your pencil a Little bit because you 


21 are not quite there," meaning what the other party was bidding 


I guess. 


So we developed the new one and I think it came 


-~- and 


94 |} out a Little higher because we found some products" 


25 I think the witness said “By products.” is that zight, Mr. Ta ae 
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THE WITNESS: Yes, sir. 

MR. NC INERNEY: -- “found some byproducts that 
we could give a little better deal on and we did." 

Now, it wasn't in response to any question asked in 
this proceeding either. 

MR. MATHIAS: Your Honor, I object to the way ~ 
Mr. McInerney has characterized the record. He has left out 
a question which Mr. Tarr has answered. He has read a 
contradicting er which complaint counsel read into 
the record. 

The actual question on page 884 was, "What oc- 
curred after this communication from Mr. Schmidt?" and 
"Answer: We changed the quote and left out the paper gallons 
and developed the things along the lines" -- and, complaint 
counsel interrupted to clarify the record stating, “You stated 
paper gallons. Did you mean the glass gallons? 

"Yes. We left the glass gallons out and then some- 
time right about that time Elmer gaid to me 'Look, sharpen 
your pencil a little bit because you are not quite there'," 
and I believe that is very eicampaetens to the question which 


was, “What ecccurred after this communication from Mr. Schmidt"? 


JUDGE HINKES: Well, in any event, this comes back 


to what I said before. The questions that you are asking this 
witness now are not the same quéstions that were asked of him 


yesterday. The question asked of him was what took place. 
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Today you are asking him was such and such said. You are 
pinpointing your question to a specific utterance and he 
Genies that utterance. 

Now there is no necessary inconsistency in that 
situation. 

MR. MC INERNEY: Well, I am not sure, your Honor, 
exactly what the witness is going to say with respect to 
this, and I think if it is true that, as I think I can 
represent to your Honor, this whole course of dealings 
has been testified to several times and a lot of questions wer 
asked on every aspact of it, and now for the first time the 
witness believes he remembers a remark that was never made 
before, I think I am entitled to examine into that in some 
detail. 


JUDGE HINKES: Yes, you are, but it wasrft nec- 


essary to read the deposition, That is my only point. All 


you need do I say is ask this witness, not merely limit it 
to the deposition, "Did you ever mention this business of 
shaypening the pencil before yesterday," and the witness will 
give us a straight answer to that. 

And I will ask Mr. Tarr that very question. 

Have you ever employed that expression about 
sharpening the pencil, a remark, that you say Mr. Schmidt 
used, before yesterday? 


HE WITNESS: Not in any deposition before the 
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2 7 JUDGE HINKES: In any investigational interview 


"3 or something of that sort. 
4 


MR. MATHIAS: He was never interviewed, sir, other 


5 than the deposition of last December and an investigational 


6 hearing in 1969. 
7 JUDGE HINKES: Did you mention that in the 


8 investigational hearing of '69? 
9 |} THE WITNESS: No, I don't think I did. 


10 JUDGE HINKES: Very well. 


Now that is the inconsistency if you want to 


argue it. 


I think it goes further, though, 


MR. MC INERNET: 


your Honor, if J may continue. 


JUDGE HINKES: You may. 


By Mr. McInerney: 
Q Didn't you on prior occasions testify that the only clew 


you had was this $50,000 remark that you attributed to Mr. 


Schmidt? 


A I don't know that. 
Q Now, in an attempt to refresh your recollection with 
respect to that, I would like to read from pages 516 and 17 
of the deposition testimony. 

MR. MATHIAS: Your Honor, suppose he starts by 


showing those pages to the witness and seeing if the witness ~~ 


3 om 
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MR. MC INERNEY: No, I would like to get this in 
the record. I think it's important. 

MR. MATHIAS: If it's to refresh his recollection, 
your Honor, it should be proceeded with in that manner first. 

MR. MC INERNEY: Well, if it also -- 

MR. MATHIAS: Excuse me. I would like to finish. 

If it's for the purpose of introducing this infor- 
mation into the record, weli then, I think that he must follow 
the same rules that complaint counsel. had to follow last 
week and he must show that the witness's recollection has been 
exhausted or that he has made an inconsistent statement. 

JUDGE HINKES: I presume, Mr. Mo inerney,you are 
going to try to demonstrate to the witness some inconsistency, 
is that right? 

MR. MC INEKNEY: In part, your Honor. 

JUDGE HINKES: ‘The witness should be allowed to see} 
the inconsistency first of all. 

MR. MC INERNEY: Your Honor, I realiy don't believe 
‘that XI need to follow that approach. I think. that whatever 


the witness says at this point in time we heve this prior 


testimony which I believe is relevant to whether or not 


his memory is entirely accurate with respect to this. 
JUDGE HINKES: No. The witness is entitled to be 
confronted with the alleged inconsistency and not simply to be 


told of the inconsistency which may or may not be exactly true. 
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MR. MC INERNEY: I will do whatever your Honor 
says of course, but I submit to you that I have a 
right to have this record show the alleged inconsistency so 
that I can refer to it at a later date. 

JUDGE HINKES: After the witness has examined the 
so-called inconsistency. Perhaps he has some sort of explana- 
tion and then you gan etate for the record what that incon- 
sistency is and make your argument on it. 

MR. MC INERNEY: All right, your Honor. 

I have only one copy of this. 

By Mr. McInerney: 

Q Sir, would you read on page 516, line 16 ~~ and so I 
won't be accused of leaving anything out -- down to page 519, 
line 12. There is some c.cloquy in there that I would have 
left out if -~ 

MR. MATHIAS: Your alias I believe first of al. 
it. should start with line 4 for the very reason that it should 
he pinpointed which meeting was being discussed here. 

MR. MCINERNEY: Your Honor, thare will come a 
point in this proceeding when I will object, and I think that 
point has now been reached, thet Mr. Mathias's arguments 
are suggestive to thewltness and I think thet he ought to 
state his objection without doing that. 


MR. MATHIAS: Your Honor, I will state my objec- 


tion. TI object to Mx. Mecineraey using a portion of the record 
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dealing with one meeting to attempt to contradict a statement 
which Mr. Tarr has testified had occurred at a later date. 

MR. MC INERNEY: As you see, this is the kind of 
thing -- I am not refusing to let the witness read from line 
4, which is what you are suggesting. What I do object to is 
your characterization of what that shows. I think that is 
entirely unnecessary. 

JUDGE HINKES: Well, instruct the witness exactly 
where he should be reading, if you will, Mr. McInerney, and 
once again remind the witness of what he is reading this por- 
tion for. 

In other words, your pending question which has to 
do with the $50,000. 


MR. MCINERNEY: Yes and whether that was the only 


JUDGE HINKES: Yes. 


By Mr. McInerney: 


Q qa 516. Mr. Tarr, would you 


read that, and take your time. 
A Yes. 

MR. MC INERNEY: Incidentally this transcript 
will show that Mr. Mathias at a certain portion of it re- 
ferred the witness to his prior testimony in the investiga~ 


tional hearing, and.I have that here too, which I would be 
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happy to show the witness so that he has it all in front 


of him. 


JUDGE HINKES: Dealing with the same question, 


MR. MC INERNEY: Yes, sir. 
JUDGE HINKES: If it is a question of refreshing 


the witness's recollection you may show hin. 


fils mh 


24 


25 
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MR. MATHIAS: Your Honor, I don't have a copy 
of that with me at the moment and while the witness is reading 
the other transcript I wonder if I might have a brief look 
at this. 

MR. McINERNEY: Sure. That is our only copy 
of that. 

MR. MATHIAS: Thank you. ” 

THE WITNESS: I have read it. 
By Mr. Mcinerneys 
Q Now, would you also read what Mr. Mathias referred to 
in the course of that which I think he referred you to 
something from pages 440 and 441 of the investigational 
hearing transcript. 

Have you read this now, six? 
A Yes. 

MR. WHITE: Might we have the question again? 
It has been so long —o forgotten it. 

JUDGE HINKES: You nittght ask it again, Mr. 
McInerney. 
By Mr. McInerney: 
Q : Now, kant it true, Mr. Tarr, that in the 
investigational hearing transcript in 1969, and in the 
deposition of 1971 you testified rather extensively with 
respect to your conversations with Elmer Schnidt on this 


subject of private label and stated that the only clue you had 
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vy with respect to what the competitive offer _ was this 
2 reference to $50,000 being a @rop in the bucket? 
\ 3 MR. WHITE: I would like to raise an objection. 
4 Just 30 nobody will complain whan I state my reasons, it 
5 might be well if the witness leaves the room. 
6 JUDGE HINKES: Mr. Tarr, would you be good enough 
, 7 to step out of the room for just a moment? 
8 THE WITNESS: All right. | 
2 (fhe witness withdrew from the Courtroom.) | 
10 MR. WHITE: Your Honor, I object to the question ! 
Wi as an improper summarization of the testimony that has been 
12 shown to this witness. The transcript of the deposition, 
13 starting at page 516, deals with a conversation, a particular 
14 conversation that he had with Mr. Schmidt whicn, according to ‘ 
15 his testimony, was an entirely different conversation than 
16 the one ahout sharpening the pencil that occurred before that. 
17 It occurred at the time that he was called over 


18 there and told that they were shocked and all this sort of 


19 thing as a result of the competitive price, and that is the 
: 20 conversation at which the $50,000 was mentionea. 
21 The conversation concerning the sharpening of 
22 the pencil happened several days later at least. It was 
23 after ancther two or three neetings in between time and to, in 
24 effect, ask him based on this and ask him a summary question 


25 which assumes that this is contradictory of what he said 1 
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think is improper, improper summarization. 


JUDGE HINKES: The question is improper. The 


4 question that should be asked of the witness now is the same 
4 qwstion that you asked him before he read these documents, 
5 whether or not the $50,000saving was the only reference to 


6 gaving or bidding or anything else that you have in mind, 


7 Mr. McInerney, in view of what he read in those documents. 

8 He will either say that his testimony now ought 
9 to be changed or else he will say no, in which case you can 

10 introduce the so-called inconsistent statement to affect his 
11 credibility and that is all there is. to it. 

12°} You should not ask him a question which depends 
13 upon your characterization of what he said. That is not the 

14 issue. 

13 The issue is what is the correct answer to your 
16 preceding question. He answered it once. You are now 


attempting presumably to demonstrate that that answer is not 


18 consistent with other answers that he gave earlier. 

19 Now, having read these other answers, you ask 

20 him that same question once again, and 4£ he changes his 

21 testimony, well and good. 

22 Then we have a change in his testimony and that 

23 may be argued affecting his credibility. But, if he says no, 
24 he maintains his original position and you think that earlier 


25 testimony is inconsistent, you offer that inconsistent portion 
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in evidence because it is impeachment evidence and that is all 
there is to it. 


MR. McINERNEY: Your Honor, I tried not to have 


4 to sunmarize the testimony for myself by reading it to the 

5 witness and I was not permitted to do that, sol really think 

6 that the objection now that I am somehow improperly surmarizin¢g 
7 it is an attempt to box me in on the cross-examination of this 
8 witness. 

) JUDGE HINKES: No. I see no boxing in of any 
kind. You are still permitted to ask the original question 
you asked. You are still permitted to get the witness to | 

contradict himself. You are still pexmitted to demonstrate 
that he contradicted himself earlier. That is your case, 48 
I see it, and I see nowhere any boxing in. 
This is solely for the purpose of establishing 
an inconsistency. Therefore, ask him the question once 
again and see if he will now be inconsistent. 
MR. McINERNEY: I should enka out to Your Honor |; 


that whether or not there is a direct inconsistency here, and 


— 


I think there is, hut even if there wore not, the mere fact 
that we had such extensive testimony on this matter so often 


adi in such detail and that this was not mntioned I think has 


a bearing on whether or not this actually happened. 


24 JUDGE HINKES: I don't dispute your right to make 


25 that argument. I am only concerned with the mechanics now. 


| 
| 
| 
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MR. McINERNEY: Yes, sir. 

JUDGE NINKES: And if he does then say that he 
gees nothing inconsistent in his orevious testimony with what 
he is testifying today, then you simply offer this .previous 
testimony and argue its ‘inconsistency with what he testified 
today. That is all. You neadn't go into any great length 
about it here with this witness at this time. You simply get 
him to state whether or not there is an inconsistency. That 
is all. 

MR. McINERNEY: I don't think the witness is 
going to state that there is an inconsistency. 

JUDGE HINKES: Why shouldvw speculate whether he 
does or not? You : ll have the argument open to yourself. 
In other words, whether he believes it inconsistent or not is 
not the final answer. The final answer will be mine, based 
upon the argument that you a@n advance and that will be in your 
brief. 

MR. MeLNERNEY: I have no choice, Your Honor. 

UR. MATHIAS: Shall I invite Mr. Tarr back in? 

JUDGE HINKES: Yes, please. R 

(The witness re-entered the Courtroom.) 
By Mr. McInerney: 
Q Me. Tarr, would you agree that your memory of the 
private label negotiations that led up to this final quotation 


from Borden to A&P, that yourmemory with respect to all those 


sap BF Bare every A Meas maa 
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events back in 1964 and 1965 is not perfect? 
A I believe everything I testified and said definitely 
that was so was so. I referred to notes that I had taken 


in many instances. 


Q But my question was whether -~-~ 
6 A There is a lot of things I have left out in the whole 
thing. Maybe today and the other two times I didn't. There 
were some things that might have occurred that I could teak 
up or that I could remember suddenly that did happer. 
didn't just remember this sharpening of the pencil deal. I 
knew that ali the time. It just never came about that I 
tastified, and there are probably many other things in my 
testimony that wasn't a complete testimony of everything if 
wa didn't get on those subjects. 

I won't say that there wasn't other things I 
didn't say. I will say that. They could have been left out 
of the thing that: I could have said and it is in my mind. It 


-is in my mencry. 


Q Well, I think you told us yesterday at page 873 of the 
20 transcript, "I may not have these things in proper sequence." 
Zi A This is correct. 
22 Q Would you agree with this today? 
23 A Yes. 
24 Q nna I think Mr. White asked you a ques .on this morning 
25 that had something to do with whether you had total recall of |- 
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A That is correct, approximately, and ~~ whether the 
little addition or not, it is still approximately $820 ,000. 
Q And that was true throughout? 
UA Yes, but there could be a little difference in the 
approximation. 
JUDGE HINKES: But it was still approximately. 
Is that what you are saying? 
THE WITNES?: Yes, atill approximately. in my 
opinion, it was a little more but still approximately $820,000 
JUDGE HINKES: Do I understand your testimony 
that the result of Borden's work following Shmidt's request to 
sharpen their pencils was not a material change in the 
$820,000 figure of savings but only a slight, if any, change? 
Is that what you are saying? 
THE WITNESS: I am seying something like Mr. 
MoInerney had mentioned. It might have been $5,000, it might 
have been ¢8,000, it might have baen more or less. 
JUDGE HINKES: And you regard that figurs es 
being approximately $820 ,000? 
THE WITNESS: Yas. 
By Mr. McInerney: 
And you don't presently recall what it was? 
Ho, that is correct. 
But youwould agree with his Houor's question that it 


war insignificant in yourmind? 
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A “It was insignificant in the all-over amount. 


That is what Elmer said, that it was only a small 


amount. “Just sharpen your penoil a little bit. There is 


only a small amount. ° 

Q Now, you 4ié testify previously, did yainot, that 
Elmer did not tell you what the other quotation was? 

A Yes, sir, X have said that many times. 


MR. McINERNEY: May we take a short recess, Your 


JUDGE HINKES: Very well. We will be in recess 
for five minutes. 

(A brief recess was taken.) 

JUDGE HINKES: You may continue, Mr. McInerney. 
By Mr. McInerney: . 

Q Mr. Tarr, is it still your best recollection that at 
some point in these negotiations Mr. Schmidt aaid to‘you, 
“Sharpen your pencil"? "You ar@ not quite there yest." 

A Yes, that he eald to me on the telephone. 

MR. MOINERNEY: Your Honor, we will offer as 
our RAGPX 7, pages 511 through 520 of the deposition of Mr. 
Tarr, taken on Deceaber 2 and 3 of 1971, and incorporated 
in that is a reference to his prior testimony at the 
investigational hearing. The reference is only to pages 440 
ty 441 of thet ct “parte investigatinal traaseript, bat fer the| 


gake of completeness, I think, eo that there won't be any 
i 


6449 


Testimony of Orley V. Cooley 5841 


& 


AFTERNOON SESSION 
1:30 p.m. 
JUDGE HINKES: The hearing will be in order. 
Mr. Dembrow, will you call your next witness. 
MR. DEMBROW: AGP calis Mr. Orley Cooley. 
ORLEY V. COOLEY was thereupon called as a witness 
for Respondent A&P and, having been first duly sworn, was 


examined and testified as follows: 


JUDGE HINKES: Would you state your full name, please 


THE WITNESS: Orley V. Cooley, Senior. 

MR. DEMBROW: I would like to note that Mr. Cooley's 
testimony is being presented in regard to counts I and II of 
the Complaint. 

DIRECT EXAMINATION 
By Mr. Dembrow: 
Q Mr. Cooley, could you give us your current address? 
A M.R. 35, Box 69, Valparaiso, Indiana. 
Q By whom are you currently employed? 
The ASP Tes Company. 
In what capacity are you employed currently by A&P? 
Aanager cf their store in Valparaiso, Tnadiana. 
Now long have you been manager of this store? 
oiaee May of 19672. 


tave you been the manager of this store in Valpamwaiso 


SOON Aa so ma eB ON REA CIE = DUPE ES ISD SIS TERED a eee es 
*%, x 
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eovederously from May of 1962 until the peesent date? 
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A Yes, in Valparaiso. 

Q Me. Cooley, are you familiar with the terms pre-ordering, 
or advance ordering? 

A Yes: 


Q Would you please explain what these terms mean to you? 


in advanée so that “any Geliveryman that delivers directly to 
the store can pick up #% order for an advance delivery at an 
advance time. 

Q In other words, when he delivers goods to the store he 

picks up an order for a Future delivery? 


A Yes. 


A Pre-ongering as we use it is ordering our merchandise 


=) 
| 
, 


| Q Mp. Cooley, directing your attention to the period 1965 
to 1570, did you know a man by the name of Roy Marquardt? 
| fes, I did. 
| Could you please identify him? 
| He was our deliveryman or milk deliveryman. 

Q What brands of milk was he delivering. was tr. Marquardt 
delivering; to your atore? 


A Borden label and then A&P label. 


i" 
{ 
of 
| 
: | 
: ; Q Mi. Cooley, directing your attention to the period 
| bexinning in 1968 when A&P introduced private label milk and 
dairs vrocucts, did your store in Valparaiso pre-order ite milk 
em. «2 sy products? 


tS "7 z 
4 $0 we Abe 


i 


Testimony of Orley V. Cooley 


To whom was the order given? 

To the milk driver, Mr. Marquardt. 

By whom was this order given to Mr. Marquardt? 
A By. myself and sometimes the dairy clerk. 
Q Mr. Cooley, was this order prepared and waiting for 
Mr. Marquardt when he arrived at the store? 


A Yes. 


after November '65 when A&P int.:oduced private label milk, unt 
1970, did Mr. Marquardt prepare the milk and dairy products 
order for your store? 
A There possibly could have been times, due to vacations or 
illness, that he would have written the order from our order 
control card, but to order the milk in advance himself, I 
don't think he ever did. 
Q You mentioned your control eard. What was this document? 
- WAS a Card that we had that we kept an inventory of 

our merchandise on. We ordered from what was sold from 
delivery to delivery. 

Who prepared this control card? 

Mveel f, primarily. 

ik. DEMBROW: We have no further cuee tions. 

JUDSE HIMKES: What did you call this document? 


Spider conteol card. 


Q Mr. Cooley, again directing your attention to the period 7 
| 
i 


SUOGE HENKES: Wotning From you, Hr. Schafer? 


wa. SCHALTER. 
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above it in all four Ree to get the cost per point 

appesring on the siibiaselts selling; and administrative line. 
Yinally, the ena marketing cost is the sum of the 

subtotal and the administrative expense, #3 

Q. So, what you have done, sir, then is in each case, both 

in the case of A&P and each of the various other customers 


involved in Exhibits 170 tieough 179, taken the sum total 


of their various cost elements Listed above and applied this 


§.2 pescent to those total ecst elements to arrive. at. the 
ehara. of general onabien and administrative expense that you 
are apolying to each of these customers? 
A Yes. 

Then you have added that calculated « «pense to the other 
subtotal to arrive at what you ‘term on these exhibits as 


total marketing cost; is that correct, six? 


( . How, sir, in the caleulation of the various expenses ycu 
have not specifically in any instance determined the amount 
of time and exrense involved in Gorden Tarr's sorviece to 
Af? staves, have you, sin? 
Verld you read the question hack? 
(The pending question ws read by the »eperter.) 


WITKESS: Ho. 


civ, youhove ne: spenifically detrewmined che 
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amount of expense involved in the work of Messws. Malone, 
Men kler and Gose Lo 
Deeg kerand_Boews in dealing with ASP both preceding and cuzin 
the course of this contract conierning the pricing under “he | 
contract; is that not correct, sir? | 
A That is comect. 
QO ~ New, sin os. | 
} 
A kxcvse me. I wied to answor your questions specifically, 
but now I do want to add a ccument. You may recall -- and : | 
I cannot point ic the transeript reference ~~ but there xs 
testimony thai once the contrac: was arranged, at least the 
considerable amount of time witch had Esen spent in davelcning 


the costract or th negotiation vas then severely reduced 


ae te ee eh ay certs 


concemmate not en the A&P business but on the operation and 


consolidation of branches. 
: Pn k lex 
Q Chet was My. Repghen, woe it not, cir? 


& 
A “om not certain. I thirce co. 


mer Seana te einem: tate mein, 


1 Ai tn se a ate ewes bth ae meee 


t 
| 
H 
| 
! 
and { think one of the gentieren said he then vant on to | 
i 
i 
! 
i 
i 
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Six, then following the deterninavion of the 
“total naxkecing cout you have then cemparod in aeh instance 
the warkering gest under the AS? column with that in the 
column headed by the various other Stores »opresented in 


pom 172 thewugh 179 to arcive at a figure turkering 
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THE BORDEN COMPANY 
CENTRAL Division 


qe21 8S. KILBOURN AVENUE 
CHICAGO, ILLINOIe geoeas 


. , SO4?> t 4 0 i ” 
i , 3 €) 
RALPH A. MINKLER i ia 1965. 


paaeoant 
ntz, President eb hd 
d Ice Cream COs i 


den Company 


350 Madison Avenue ; 
New York, New york 10017. 


pear Jack: 


The attached is two sets of new A & p price quotations ~ one 
js for Harry Arcner. 


qhe very first sheet gets out the annual 

quotation aifferentia den Label and all 

A & a ; based upon these ice The sheets which 

immediate? detail th 1 for each of the 
Following that, you will find the specific 


resentation of these figures 


ting an heir 
ere just mignt be @ conflict. 


as things stand “ight at the moment, tt know just when 
he will want to see us, put rather jmagine it might be 
tomorrow. We will inform you, of course, 36 soon as there 
are any further developments. 


cordially. 
pont Be 
4, 
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Tarr called to ask consideration of Malone accompanying Gose 
and Tarr to meet with Bartels, indicating that his presence might be 
helpful to the matter. There was no objection. 

Met at the A & P office at 10:15 A.M. Met Bartels who was 
joined with Witzke and Carver from A & P and Gose, Tarr and Malone 
from Borden. y! 


- 


Gose indicated that we were there in response to a request for — 
additional data, principally in respect to furnishing the wage rates in 
effect after May 1, 1966 and immediately before. Stated that we (Borden) 

; were engaged, during the past day, ‘1 reviewing current factors relative 

, a to the union negotiations immediately coming up, and this is why we had 
 * “not supplied the information earlier this week. Bartels indicated he did pa 
not know why it took so long, but he understood the problem. . 


Gose presented Bartels, Witzke and Carver with our letter dated 
3/31/67, indicating that he believed the data set forth complied with 
their request. 


Bartels read the letter and examined the two schedules attached 
thereto, the others (Witzke and Carver) doing likewise. He paid a lot 
of attention to Schedule No. I which set forth in detail the various elements 
of wage cost increase. He made inquiry as to what the vacation cost repre- 
sented, the pension and welfare cost, and particularly the increase in 
Social Security. These increased cost factors were explained to him -- 
the Social Security factor was belabored and he (Bartels) had Carver check 
same. He left, and upon returning; gave Bartels a note and ao more dis- 
cussion ensued. 


Bartels made reference to the fact that the Chicage market had 
about the largest spread betwen the Class I price and the in-store price 
of any market where comparisons have been made. He indicated that 
there were markets whers they were able to buy cheaper than in Chicago. 
The point was stressed that he can't tell us (Borden) what to charge but 
we have to realize that this factor gets to a point where they can buy 

cheaper and further indicating that competitors have been in to see them 
,* continually. He wanted us to understand that he was not threatening ue 
(Borden) but this was the case, 


Bartels questioned why we (Borden) waited eo long to secure this 4 
increased cost factor which occurred last May, amd raised the queetion . 
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about any subsequent wage increases that will result from 1967 
negotiations. ns 

Gose indicated that we (Borden) had requested this consideration 
last June (1966) which was turned down by A & P. Gose stated that we 
(Borden) had attempted to work out the matter, but the need still remaine.. 
Bartels stated.that Borden's need was Borden's problem, and he was only 
concerned about buying at a competitive price. 


Bartels referred again to the schedule which disclosed the various 
classes of wage cost increase. Looking at the basic wage increase of 
10 cents an hour for dairy employees and 6.3 cents for wholesale drivers, 
he estimated that this was about a 2% to 4% increase. Further, he esti- 
mated that it appeared to him that we (Borden) had a payroll cost of about 
$100,000 a week. Malone indicated that it was about in that neighborhood 
(week of 5/28/66 - $86,000.) He went on to state that wage items such as 
vacations, etc. really have to come out of other cost reductions - improved 
efficiencies, you just can't keep adding on and on to a price the full impact 
of each wage cost increase. He stated that they have the same problem in 
their bakery operation and they have been able to effectuate efficiencies 
that absorb such increased wage coets. Malone pointed out that this adjust- 
ment is a much more difficult matter when related to a most modern, newly 
constvucted plant like Woodstock which was opened early in 1906 and was i 
fully automated. Malone also pointed out that we (Borden) had been able to - 
keep costs favorably in line because of additional volume secured which 
helped to offset other rising costs which have occurred in our business. 
Bartels continued to stress the fact that this type of wage costs have to be 
absorbed by further efficiencies. . 


The cost increase applying to paper cartons was raised by Bartels. 
He indicated that this factor had not been brought up in any other market 
and 2eked Carver if he had any recolléction of this factor and he indicated 
"no." Witzke indicated that some increases took place in respect to paper 
bags - two 5% increases, one of which was rescinded. 


Bartels referred again to the matter of being competitive in his 
buying ~rogram and indicated that we (Borden) were no doubt familiar with 
the fact that F.T.C. had requested information from them (A & P) and 
that this preeented no problem to them as they would simply submit copies 
of our billings. Carver staied that the requests referred to prices and 
volumee going back to 1965. Gose then indicated that when he wae summoned 
to the phone during thie meeting, it wae a call from Mr. Greaves, who heads 
up Horden's Chicago law office, who informed him that Borden had received 


ee 
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a request for information from F,T.C. and cou.*4ered it important to | 
L----- this, especially when he *"~- conferring withA & ». This matter 
did not seem to disturb Bartels. He asked a question about “returns” 

and was advised that the only creditA & P received was in connection ; 
with faulty containers or inferior quality. yo, 


Bartels then returned to the wage cyst increases. He indicated 

a he found no fault with our informatio: -- he believed it and stated that 
there might be some justificatic.. in recouping some of the costs. He 
constantly touched on buying competitively, stating that this position 
was not to be consid-.ed as a th-x2!, Believed strongly that certain 
elements of was< cost increases 22d to be absorbed through increased 
efficiez ies -- also had to believe inat there was some leverage in the 
cost effects. He indicated that he recognized the basis of the hourly 
increase demand but could not look at the other items. He expressed 
that in his opinion he could possibly look at a price adjustment factor of 
$.0018 per point and asked us to think it over. 


Gose again expressed the fact that these costs, as we had expressed, 
were real and valid cost increases. Bartels intirnated that he can't tell us 

_ how to run our business ~~ that is Borden's decision to make. However, if 
we (Borden) want to consider this factor, he would see what could be done. 


_ Gose expressed his gratitude for this exchange of views and discus- 
sion of the problem. Bartels stated they were very well satisfied with the 
quality of the products supplied and the service rendered. Gose thanked 
him and indicated that the matter will be reviewed further and that com- 
munications would be made shortly. ' ‘ - 
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‘."° PRESH MILK PRODUCTS 


. FOOD STORE AND GROCERS! DISCOUNT SCHEDULE 
‘ EXSFECTIVE NOVEMBER 18, 1963 - ball 


"se sAverage Units Purchased 
7 Per Delivery ; 


"Oto 149 
_ 150 to 199 
200 to 249 
250 to 299 
- 300 aad over 


© Gaitons. ~ 4, Half Gallons -2, Quarts “ _ 

*' Pints Half & Half - 1, Half Pints Whipping Cream, 1, 
Sour Gream ~ 1}, Sour Cream Dips -1, Yogurt J, 
a. Whip - l, Cottage Cheese 8 Ode 12 Od» 16 Oz ~ ae 


| THE BORDEN COMPANY 
. Chicago Metropolitan Region 
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outside Chicago, the union contracts would allow, and it 
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became a mattex of economics, which was the procedure to folladw. 

Q And in those cases, what procedure would be followed? 

A I don't recall. 

Q But it would be delivered on the trailer truck rather 

than on the smaller truck, then? 

™ A If it was possible. : 
HEARING EXAMINER SCHRUP: Were any of these areas 

outside of the State » of Tilinois. that wag served by Woodstock: 


THE WITNESS: No, sir. 


We are talking, sir, on product moving out of Woodstock. 


HBARING EXAMINER SCHRUP: That was ali confined 
io the State of Illinsis? 


WHE WISNESS: Theat was all eentined to the State of 


No, it was all confined to the State of Illinois. 


By MR. Mathias: 


Tilincas. : 
Some of the product might move ~~ I am trying to 
| 
\ 
' 
} 
| 
Q Mr. Malone, you stated that this particular distribution | 


~ 
system was used only the the State of Iliinois. Were distri- 
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hution plants in cther States served by the Woodstock plant? 
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A Distribution points at tiammond, Indiana, were served. 
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They weren't really served by, in my opinion, the Woodstcck 
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Perey 


re 


1) 


OE FREE BOR BERET 
ra OC AEE Es 0 i ANNE SS 
seats GCN, 
d 


eee 


OTS, 


eposition of Joseph F. Malone 27 
and transported to a Hammond location, and from that poine 
it was distributed. 
Q Borden did have a Gistribution plant which it operated 
in Hammond. Is that correct? 
A That is right, sir. 
Q The milk distributed from that distribution plant came 
from the Woodstock plant, after it was opened. Is that 
correct? 
A It was produced at tre Woodstock plant. 
Q Now, sir, I don't understand quite how it got from 
Woodstock to Hammond. How wag this transportation handled? 
A Via over-the-road transport facilities. 

HEARING EXAMINER SCHRUc: Were these deliveries to 
terminals in the State of Indiana in bulk? 

THE WITNESS: No, it was a finished product. 

HEARING EXAMINER SCHRUP: Finished »roduct when it 
left the Wuodstock plant? 

THE WITNESS: That is right, sir. 
By Mr. Mathies: 
Q Whose over-the-road transport truck was used to get it 
from Woodstock to the Hammond point? 
A They were both independent haulers and some of it was 
maved by Borden transport operation. 

Did the Hammond distribution point receive milk from 


Quy other source, other than the Woodstock plant? 
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Deposition of Joseph F. Malone 
A Not to my knowledge. 
Q Do you recall whether or not there were any other dis- 
tribution points in States other than Illinois which were 
supplied with milk produced at the Woodstock plant? 
A Generally not to-my knowledge. 
Q Sir, we have covered the fact that the Woodstock plant 
replacec @ plant in Chicago and ona in Hammond. Did it also 
replace any other? Was any other plant of Borden's closed 
as a result of the opening of the Woodstock plant? 
A Not to my knowledge. 
Q How did the capacity of the Woodstock plant compare with | 
the conbined capacity of the two it replaced? 
A < would say it was of the sam2 volume. 
In other words, it was capable of producing all of the 
that the other two could put out together. Is that 
OEVECE? 
71us. 
‘Plus a little more? 
A Yes, Sir. ; 
Q Was it less expensive to process milk through the | 
Woodstock plant than through the older plants thet it replaceci? 


A © Aaon't know. 


the Woodstock plant, six? 


B E den’t knov what you mean. Am {£ familiar with it? 
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Q Are you familiar with the procurement of raw milk for | 
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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


THE GREAT ATLANTIC & PACIFIC TEA COMPANY, 
Petitioner, 
-against- : AFFIDAVIT OF 
SERVICE __ 
FEDERAL TRADE COMMISSION, 


Respondent. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
ALLEN CHIU, being duly sworn, deposes and says: 
1. I am over the age of 18 years and not a party to 
this action. 
2. On the 23rd day of February, 1977, I served the 
Supplemental Joint Appendix upon: 
Baldwin Ogden, Esq. 
Office of the General Counsel 
Federal Trade Commission Building 
Wasnington, D.C. 20580 
by depositing true and correct copies thereof at the Post Office 
maintained by the United States Postal Service at 73 Pine Street, 


New York, N.Y. 10005, enclosed in a stamped, sealed envelope 


addressed to said attorney. 


“Allen Chiu 


Sworn to before me this 
23rd day of February, 1977 


x 


NRAY 


No cai Gs 
lin New Yer« C county 8 


Caiman ‘esion Expires March SQ, boggy 
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